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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )S Responsive to communication(s) filed on 23 September 2003 . 
2a)D This action is FINAL. 2b)E3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
Disposition of Claims 

4) ^] Claim(s) 23.24 and 26-51 is/are pending in the application. 

4a) Of the above claim(s) 35-41 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |El Claim(s) 23.24.27.30-34 and 42-51 is/are rejected. 

7) ^3 Claim(s) 26.28 and 29 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) S The drawing(s) filed on is/are: a)S accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

1 1) D The proposed drawing correction filed on is: a)Q approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a)DAII b)Q Some*c)D None of: 

1 .D Certified copies of the priority documents have been received. 

2.\Z\ Certified copies of the priority documents have been received in Application No. . 

3-D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 1 7.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) ^ Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 

1 ) £3 Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) Paper No(s). 



2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) Q Notice of Informal Patent Application (PTO-152) 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) □ Other: 
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DETAILED ACTION 



This office action is in response to Applicant's amendment and request for 
reconsideration filed on September 23, 2003. Claims 23, 24, 26-34, and 42-51 are 
presented for further examination. Claims 35-41 have been withdrawn from 
consideration. Because of the new grounds for rejection, this office action is non-final. 



Applicant's arguments, filed on September 29, 2003, with respect to the claims 
have been fully considered and are persuasive. Notably, Examiner agrees that Phaal 
does not disclose or imply measuring a number of refused connections and aborted 
requests. However, upon further search, and in view of newly discovered art, the claims 
are now rejected for the reasons stated below. 



The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 



1 . Claims 32-34, 42-51 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter 



Response to Arguments 



Claim Rejections - 35 USC §112 



that was not described in the specification in such a way as to reasonably convey to one 
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skilled in the relevant art that the inventor(s), at the time the application was filed, had 
possession of the claimed invention. 

In considering claim 32, the claim states, "the function is utilized to determine an 
observed server utilization based on said admission control factor, said server utilization 
metric, and a server utilization threshold." (Emphasis added) However, the 
specification as originally filed did not describe that the observed server utilization is 
based in part on a server utilization threshold. Page 1 1 of the specification describes 
how the server utilization threshold is used. Lines 1 5-20 describe that the threshold is 
compared to an observed server utilization to determine whether to admit new sessions 
in the next time interval. However, Examiner is unable to find a description in the 
original specification teaching that the threshold is used to determine the observed 
server utilization. Thus, the claim contains new matter. 

Claims 33 and 34 depend from claim 32, and are thus rejected for the same 
reasons. 

Claims 42 and 51 contains the same limitation (see lines 6-7), and is thus 
rejected for the same reason as claim 32. Claims 43-46 depend from claim 42 and are 
thus rejected as well. 

In further considering claims 42 and 51, the claims state "admitting said session 
for a next time interval in response to said observed server utilization being greater than 
said server utilization threshold." See lines 8-9 of both claims. However this was not 
described in the specification as originally filed. Instead, the specification, on p. 1 1 , 
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lines 1 6-1 8, describes rejecting new sessions for a next time interval if the observed 
server utilization is greater than the server utilization threshold. Thus the claim contains 
new matter. 

Claim 43 contains the phrase "denying said session for a next time interval in 
response to said observed server utilization being less than or equal to said server 
utilization threshold." However this was not described in the specification as originally 
filed. Instead, the specification on p. 11, lines 18-19, describes admitting new sessions 
for a next time interval if the observed server utilization is less than or equal to the 
server utilization threshold. Thus the claim contains new matter. 

Claims 44-46 depend from claim 42, and are thus rejected as well. 

In considering claim 47, the claim includes the limitation, "wherein the calculated 
admission control factor is used to determine which of the measured server utilizations 
are used to calculate the predicted server utilization." See lines 7-9. This limitation was 
not described in the specification as originally filed. The specification describes that an 
admission control factor (i.e. "k") is used in determining an observed utilization and thus 
in controlling whether additional sessions will be admitted or denied (see p. 11). 
However, the specification does not describe that the admission control factor is used to 
determine which measurement (from a plurality of measurements previously made 
during different time intervals) to use to calculate a predicted server utilization. Thus, 
the claim contains new matter. 

Claims 48-50 depend from claim 47 and are thus rejected as well. 
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2. Claim 27 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

In considering claim 27, the phrase "said admission control factor set to a lowest 
value" on line 2 of the claim lacks sufficient antecedent basis. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 23, 24, and 30-32 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gilbert et al. (U.S. Patent No. 6,016,311, hereinafter "Gilbert"), in 
view of Xia (U.S. Patent No. 6,154,849). 

In considering claim 23, Gilbert discloses an admission control system for a 
server, comprising: 

A resource monitor configured to determine a server utilization metric for a set of 
resources for said server (col. 15, lines 51-54, "each base station... autonomously 
analyzes its uplink and downlink bandwidth utilization," wherein "the base station... 
include[s] a video server," col. 11, lines 1-3), and said resource monitor is also 
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configured to measure a number of refused connections ("the base stations also track 
rejected session requests," col. 15, lines 60-61); and 

An admission controller ("cluster controller 162") configured to admit a session to 
the server based on a function of an admission control factor and the server utilization 
metric determined by the resource monitor (col. 16, line 1 - col. 17, line 67, especially 
col. 17, lines 63-67, wherein the cluster controller keeps track of the server utilization 
determined by the base station and uses it with certain admission control factors - i.e. 
any of M, N, k, a, or y - to update the base stations and re-configure their bandwidth 
requirements). 

However, Gilbert does not disclose measuring the number of aborted requests. 
Nonetheless, it is well known in the art that when a traffic load on a server is high, the 
server may begin to abort requests, as evidenced by Xia (col. 5, lines 46-47, "the Web 
server is dropping requests due to a workload peak"). Thus, abortion of a large number 
of requests signifies that there is a high load on a server. Given this knowledge, a 
person having ordinary skill in the art would have readily recognized the desirability and 
advantages of using the number of aborted requests at a server as a parameter for 
determining the load on the server. Thus, it would have been obvious to a person 
having ordinary skill in the art to use the number of aborted requests in addition to a 
number of refused connections to determine server utilization in the system taught by 
Gilbert, to provide a more comprehensive and potentially accurate analysis of the server 
utilization. 
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In considering claim 24, Gilbert further discloses that the admission control factor 
is configured to cover a range from responsive to stable (col. 16, lines 44-45, wherein 
the admission control factors y "can be different to allow different time constants for 
decay and build-up"). 

In considering claim 30, Gilbert further discloses that the admission control factor 
is a variable ranging from a lowest value to a highest value (col. 16, lines 30-45, 
wherein every variable will range from a lowest to a highest value). 

In considering claim 31 , Gilbert further discloses that the resource monitor 
measures the server utilization over a time interval (col. 15, line 50 - col. 16, line 28, 
wherein the monitor tracks bandwidth usage, compiles periodic reports, and 
accumulates a smooth, moving average of the bandwidth). 

In considering claim 32, Gilbert further discloses that the function determines an 
observed server utilization based on the admission control factor, the server utilization 
metric, and a server utilization threshold (col. 17, lines 20-67, especially 20-25 and 49- 
51, wherein the "Max" function, based on results from the previously discussed 
utilization calculations, determines if "there is a noticeable session rejection pattern," - 
i.e. if a threshold has been reached). 



• 
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Allowable Subject Matter 



4. Claims 26, 28, and 29 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

The following is a statement of reasons for the indication of allowable subject 
matter: 

The prior art of record fails to disclose or render obvious the limitations of either 
of claims 26, 28, or 29, when taken in combination with independent claim 23. 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bradley Edelman whose telephone number is (703) 306- 
3041 . The examiner can normally be reached on Monday to Friday from 8:30 AM to 
5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glen Burgess can be reached on (703) 305-4792. The fax phone numbers 
for the organization where this application or proceeding is assigned are as follows: 

For all After Final papers: (703) 746-7238. 

For all other correspondences: (703) 746-7239. 



Conclusion 
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Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 305- 
3900. 



BE 

November 18, 2003 



